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INTRODUCTION

LGBT people belong to the most vulnerable group of people in Georgia. In 2014
there were cases of homophobic and transphobic offences. Despite of existing legal
safeguards it is still problematic to register hate crimes and punish the perpetrators.
Although the Georgian legislation over the recent 3 years has become more
sensitive to the protection of LGBT people’s rights, still problems persist with regard
of enforcement of anti-discrimination legislation, and the legal framework itself
is still discriminatory vis-a-vis LGBT group in the field of health care and civil act
registration (this is especially true regarding transgender people).

Present policy paper aims at examining Georgian legislation and practice from
the point of protection of rights of LGBT persons. In this paper, the Georgian
legislation and practice have been reviewed against the best practice of
other countries and international standards for human rights protection.
The document is focused on the Constitutional safeguards of equality, anti-
discrimination legislation and hate crimes. There are recommendations for the
relevant public agencies in the concluding part.

The results of the research conducted by Women'’s Initiatives Supporting Group in
2012-2014, as well as the public policy papers, annual report of the Public Defender
of Georgia, rulings made by the Constitutional Court and information requested
from the public agencies were used while drafting the current document.

33



CONSTITUTIONAL SAFEGUARDS FOR THE RIGHTS OF LGBT PEOPLE

Article 14 of the Constitution of Georgia establishes the guarantees for equality
before the law. The grounds prohibiting discrimination are listed in Article
14, but sexual orientation and gender identity are not among those grounds.
However, the Constitutional Court of Georgia made progressive interpretation
of Article 14 of the Constitution and read there prohibition of discrimination
on the ground of sexual orientation and sexual behavior. Constitutional Court
of Georgia used this approach in its Decision #2/1/536 of 4 February 2014 in
the case Levan Asatiani, Irakli Vacharadze, Levan Berianidze, Beka Buchashvili
and Gocha Gabodze vs. the Ministry of Labour, Health and Social Welfare of
Georgia.l

In the aforementioned Decision, the Constitutional Court stated: “The list of grounds
of discrimination in Article 14 of the Constitution of Georgia is not exhaustive. The
scope of the Constitutional provision is more comprehensive than prohibition of
discrimination according to the restricted list given in the Article... only a narrow
grammatical interpretation could exhaust Article 14 of the Constitution of Georgia
and diminish its meaning within the space of the Constitutional Law.”?

Nevertheless, omitting sexual orientation and gender identity from the list provided
in Article 14 of the Constitution still entails certain results. The Constitutional
Court believes that the grounds directly indicated in Article 14 of the Constitution,
represent the classical grounds of discrimination. These signs were listed in the
Constitution, as there had been a wide historical experience of discrimination on
their ground.? If a group of people even with the smallest difference may fall under
the ambit of Article 14 of the Constitution (e.g., race, colour, sex, religious, place of
residence, etc.), in such a case the Court will use the test for strict evaluation and
ask the state to justify such treatment through application of strict evaluation test.

1 Remarkably, the Constitutional Court has developed such a progressive approach way earlier, on 31
March 2008 on the case Shota Beridze and Others vs. Parliament of Georgia. In this case, different
treatment has occurred at workplace. The Constitutional Court ruled that although Article 14 of the
Constitution did not directly refer to workplace, this ground was inferred from the concerned constitu-
tional provision. Paragraph 2, Chapter 2, decision #2/1-392 of the Constitutional Court dated 31 March
2008 on the case Shota Beridze and Others vs. Parliament of Georgia.

2 Paragraph 20 of Chapter 2 of the Decision #2/1/536 of 4 February 2014 of the Constitutional Court of
Georgia on the case Levan Asatiani, Irakli Vacharadze, Levan Berianidze, Beka Buchashvili and Gocha
Berianidze vs. the Ministry of Labour, Health and Social Protection of Georgia

3 Ibid. Chapter 2, paragraph 26.



The Constitutional Court stated that the sexual orientation and sexual behavior are the
classical grounds directly referred in the Constitution. Nevertheless, as the Court declares,
the state has no wide possibility to restrict the rights of LGBT people. As stated by the
Constitutional Court: “the risk of discriminatory treatment against specific group of people
is changing as the society develops and this should not be left without consideration.
The aforementioned, first of all, applies to the vulnerable groups including the sexual
minorities which are referred in many international acts and recommendations... when
regulating such sensitive sphere the legislator shall demonstrate due diligence in order to
prevent the risk of violation of the rights of individuals.”

In the case Levan Asatiani, Irakli Vacharadze, Levan Berianidze, Beka Buchashvili and
Gocha Gabodze vs. the Ministry of Labour, Health and Social Welfare of Georgia the
court has held that although sexual orientation and sexual behavior are not considered
under Article 14 of the Constitution, the state still used the strict evaluation test. The
court asked the respondent Ministry of Labour, Health and Social Welfare, to justify the
urgent state interests in absolute and permanent prohibition for homosexuals and MSM
(male having sex with male) to donate blood. The Constitutional court applies the test
for strict evaluation when the intensity of different treatment against the persons being
in the same situation is especially high. The given case was exactly such: homosexuals
were permanently prohibited to donate blood, while any other person regardless his/her
sexual orientation and sexual behavior was able to become a donor. Therefore, intensity
of different treatment was very high, as the homosexuals were fully and permanently
prohibited to be involved in any legal affairs in relation to the blood donation.*

Constitutional claim regarding prohibition of homosexuals to donate blood

The Law on Protection of the Rights of Patients adopted in 2000 was the first
legal act where the term “sexual orientation” was used in the context of non-
discrimination. This norm is still valid. Nevertheless, discrimination of LGBT people
is still in progress. First of all this is especially relevant regarding prohibition of blood
donation for MSM (men who have sex with men) group.

On July 11, 2012 five men, belonging to the gay community filed a complaint to
the Constitutional Court. The complainants challenged the Minister’s Order where
homosexuality was a precondition for prohibiting them to donate blood. On 1
March 2013, the Constitutional Court found the complaint admissible to be heard in

4 lbid. Chapter 2, paragraph 30
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merits. On October 8, 2013, before the Constitutional Court made the final ruling,
the changes were introduced to the disputed Order. The word “homosexualism”
was replaced with the term “MSM” (men who have sex with men). Under this
change prohibition of blood donation, does not apply to a man who has sexual or
emotional attraction to the representative of the same sex, but has no sexual affairs
with another man.

Despite the fact that the disputed normative act had been declared null and void, the
Constitutional Court continued the hearing. As the Court evaluated constitutionality
of the normative act through the strict test, first, it had to examine whether there
had been the state interest for the different treatment. The respondent party
referred to the protection of the life and health of patients as such legitimate aim.
Blood of MSM could be infected and its use would have damaged the health of
recipients.> Constitutional Court found protection of the life and health of patients
legitimate; however, this was not found sufficient to justify the different treatment.
It is necessary for the different treatment to be useful mean for patients’ life and
health, also selected mean shall be less restrictive.®

The Constitutional Court stated that in the case of blood donation by the MSM
person there is a threat to infect recipient within the so called “window period”.
“Window period is the time when the virus is not identifiable — it lasts 8-10 weeks,
for maximum accuracy 12-month period is necessary, after which it is possible to
detect the existing virus in the blood”."”

The Constitutional Court established that the disputed norm was over-restrictive to
the right to equality. The Constitutional Court found the disputed norm prohibiting
a person who was not engaged in the risky sexual behavior and had only emotional
and psychological attraction to the representative of the same sex, as well as for
the MSM person after the window period had expired and the viral disease was not
found to donate blood as violating Article 14.

5 Paragraph 34 of Chapter 2 of the Decision #2/1/536 of 4 February 2014 of the Constitutional Court of
Georgia on the case Levan Asatiani, Irakli Vacharadze, Levan Berianidze, Beka Buchashvili and Gocha
Gabodze vs. the Ministry of Labour, Health and Social Welfare of Georgia.

6 Paragraph 36 of Chapter 2 of the Decision #2/1/536 of 4 February 2014 of the Constitutional Court of
Georgia on the case Levan Asatiani, Irakli Vacharadze, Levan Berianidze, Beka Buchashvili and Gocha
Gabodze vs. the Ministry of Labour, Health and Social Welfare of Georgia.

7 Paragraph 40 of Chapter 2 of the Decision #2/1/536 of 4 February 2014 of the Constitutional Court of
Georgia on the case Levan Asatiani, Irakli Vacharadze, Levan Berianidze, Beka Buchashvili and Gocha
Gabodze vs. the Ministry of Labour, Health and Social Welfare of Georgia.
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The Constitutional Court stated: “In the given case the restriction considered under the
disputed norm establishes unjustifiably tough unequal treatment among persons who are
factually equal, and restricts the right with more intensity than it is necessary for achieving
legitimate aim. Namely, on the one hand, absolute restriction for homosexual men with
risky sexual behavior even beyond the “window period”, and because of the wide content
of the used term — on the other, may apply to such persons who were not engaged in the
risky sexual behavior. Therefore, the disputed norm runs counter to the fundamental right
to equality guaranteed under Article 14 of the Constitution of Georgia”.

The Constitutional Court of Georgia also established violation of Article 16 of the
Constitution (right to personal development). When recognizing violation of the
mentioned Article the Constitutional Court stated: “on the basis of disputed norm the
men with risky sexual behavior are restricted to donate blood and its components
for indefinite term. The Court established that it is possible to identify HIV through
laboratory blood test after expiration of the ‘window period’. Therefore, distancing
from the process of donation for indefinite time of homosexual men with risky sexual

”g

behavior may not meet the requirements of proportionality”.

Although the Constitutional Court clearly declared that prohibition of blood donation
for MSM persons after expiration of the “window period” is not constitutional,
despite of this, the plaintiffs claimed against the word “homosexualism”. Therefore,
the Constitutional Court found unconstitutional this particular word. The Court,
from a technical point of view, could not find unconstitutional the phrase “sexual
affairs of a man with a man”, as there was no such phrase at the time of filing
the complaint. The aforementioned wording appeared after admission the case for
hearing in merits. The law on Constitutional legal proceedings has no consideration
for extending the requirements of the claim when the disputed norm has changed
and the changed content is still unconstitutional. Therefore, although the
Constitutional Court clearly declared that prohibiting MSM persons to donate blood
after expiration of the window period is unconstitutional, still the permanent and
unlimited prohibition is in force. The Minister of Labour, Health and Social Welfare
shows no readiness to obey to the decision of the Constitutional Court of Georgia.

There is only one solution for this situation — homosexual men should apply to the
Constitutional Court again. The latter will find the phrase “men who have sex with men”
appearing in the Order of the Minister unconstitutional without hearing in merits.

8 Paragraph 74 of Chapter 2 of the Decision #2/1/536 of 4 February 2014 of the Constitutional Court of
Georgia on the case Levan Asatiani, Irakli Vacharadze, Levan Berianidze, Beka Buchashvili and Gocha
Gabodze vs. the Ministry of Labour, Health and Social Welfare of Georgia.
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ANTI-DISCRIMINATION LEGISLATION AND IMPLEMENTATION
MECHANISMS

Despite Article 14 of the Constitution of Georgia and of progressive practice of the
Constitutional Court, there were neither coherent, systemic anti-discrimination
regulations in the field of administrative and private-legal justice, nor the relevant
tools for their enforcement. There were only some fragmentary provisions in the
sectoral legislation, including Article 2 para 3 of the Labour Code, which states:
“all forms of discrimination in a labour and/or pre-contractual relations based on
race, skin colour, language, ethnic or social belonging, nationality, origin, material
status or title, place of residence, age, sex, sexual orientation, marital status,
handicap, religious, social, political or other opinions shall be prohibited”. The fact
of discrimination had to be proved at the court by the victim, which was practically
impossible.

On 2 May 2014, the Parliament of Georgia adopted the law on Elimination of
all Forms of Discrimination. In addition to the labour field, this law has covers
every field of the public life where the discrimination could be expected from
the public agencies, natural or legal persons. The aforementioned law prohibits
discrimination on the ground of sexual orientation, gender identity and expression.
The Public Defender has been authorized to monitor issues regarding elimination
of discrimination and ensuring equality. Under this law, the Public Defender is
authorized to collect evidence on facts of discrimination. The Public Defender can
check whether the natural or legal person observes the right to equality. The Public
Defender had no such right before adoption of the anti-discrimination law.

In addition to the Public Defender, the function for combating discrimination was
also attached to the court. The latter is responsible for eliminating discrimination
and providing compensation to the victim of discrimination for material and
moral damage. The victim of discrimination shall submit the facts and evidence
that provide the grounds for the alleged discriminatory action, and after that, the
defendant shall bear burden of proving that discrimination did not occur.

Together with the aforementioned positive aspects, the anti-discrimination law of
2 May 2014 also has serious gaps. The Public Defender, after having established the
fact of discrimination, sends the recommendation to the person who committed
the act of discrimination and with this completes the case examination. Public
Defender’s recommendation is not legally binding for a person committing the act
of discrimination. The Public Defender has no authority to impose any sanctions
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upon the person committing the act of discrimination when the recommendation
on elimination of discrimination is not honoured. In the course of examination of
the fact of discrimination, the private person has no obligation to provide the Public
Defender with the evidence proving or disapproving the circumstances stated in
the claim on discrimination. At the same time, the public agency has obligation to
submit the requested information to the Public Defender’s Office within ten days.
Failure to meet Public Defender’s requirement shall result in imposing penalty upon
the public agency.

The same case of discrimination cannot be simultaneously examined by the court
and Public Defender’s Office. If the case is heard at the court, Public Defender shall
suspend the proceedings. The victim of discrimination has three-month term from
the date of commission of the act of discrimination (or from the date since the
victim has known about the fact of discrimination) to apply to the court. Therefore,
the Public Defender has no possibility to collect evidence proving the fact of
discrimination, which later on would be presented to the court and would eliminate
discrimination and ensure compensation of damage.

Although the law states that a person committing the act of discrimination may be
imposed the compensation for moral damage to the victim, there is nothing in the law
on how to calculate the amount of the moral damage. In the circumstances where there
are no fines established against discriminative act, the moral damage should be of such
a size that it not only replaces the mental anguish resulted from the discriminative act
with positive state of mind, but also, discourages the perpetrator from committing such
act again. Regretfully, ambiguity of the compensation for moral damage in the case of
discrimination deprives of the possibility to achieve the aforementioned aim.

In November 2014, the Equality Department was established at Public Defender’s
office. It is aimed at supporting the Public Defender in fulfilling the duties relevant
to the implementation of the anti-discrimination law. From the day when the law
was adopted until present, Public Defender of Georgia has prepared two general
proposals and one written observation of the amicus curiae under the law on
Elimination of all Forms of Discrimination.

Within ten months of the anti-discrimination law being in force, the Office of the
Public Defender of Georgia elaborated several legal initiatives aimed at eliminating
existing gaps and improving the effectiveness of the enforcement.® Public

9 http://www.ombudsman.ge/uploads/other/2/2327.pdf
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Defender’s initiative includes a few key issues. First, the legislative change granting
the Public Defender with the authority to continue case examination when the
same case is tried in court. The second issue is related to the improvement of tools
for monitoring the enforcement of the law in the private structures; and the third
one regards participation of the Public Defender of Georgia as the amicus curiae in
the proceedings on discrimination issues.

a)

b)

c)
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Terms to file complaint to the court. According to the rule currently in force
the claim on labour disputes shall be submitted within one month, and for dis-
crimination cases — 3 months. At the same time, according to the law, as soon as
the complaint is submitted to the court Public Defender shall suspend the case
hearing. Public Defender finds it necessary to introduce relevant changes to the
law, according to which in the case of applying to the Public Defender the flow
of term shall be stopped, i.e. it would be stopping one-month term for labour
disputes and three-month term for claims on discrimination. Public Defender
also asks to extend the time of submission the claim for redressing the rights
and getting compensation for material and moral damage from 3 months to 1
year.

Improvement of the tools for controlling the enforcement of the law in the pri-
vate structures. The Law on Elimination of all Forms of Discrimination puts the
obligation on all institutions to bring their activity and internal regulations into
conformity with the law. However, it depends on the goodwill of the institution
whether to provide the information at the request of Public Defender. Public
Defender has no tools to apply sanctions against the private companies refusing
to cooperate. Public Defender of Georgia requests to introduce an amendment
to the law providing the possibility to recognize the factual circumstances sub-
mitted by the claimant as proven if a natural person or public institutions refuse
to submit the information, also the obligations and terms to respond to the
recommendation of the Public Defender, since this norm currently applies only
to the public institutions (the public institutions have the obligation to transfer
information about their reaction on the recommendation within 20 days after
receiving the Public Defender’s recommendation).

The role of Amicus Curiae. The role of Amicus Curiae is successfully used by the
Public Defender’s Office at the criminal courts, as well as at the Constitutional Court
of Georgia when there are proceedings on the discrimination cases. Since in Georgia
the court practice on discrimination cases is still limited the Public Defender believes
that “it is important for any interested person with special knowledge and compe-



tences in the issue under consideration to have possibility of using this tool. Appli-
cation of the institution of Amicus Curiae for this category of cases may provide the
best ground for sharing of international expertise. It will have positive influence on
increasing the quality of the court judgments, as the courts may have more resourc-
es to base the judgments on. At the same time, it will encourage public involvement
that will increase the level of the trust to the court judgments.

As for discrimination on the ground of sexual orientation/gender identity (SOGI),
until now the Public Defender has received 6 applications on alleged discrimination
on the aforementioned ground; three of them are at the stage of inquiry, three
others had been examined and the facts referred in the application failed to be
confirmed.?®

So far, the court has not adopted any decision on the case of discrimination on the
ground of sexual orientation and gender identity.

THE BEST PRACTICE OF OTHER COUNTRIES REGARDING
ANTI-DISCRIMINATION LAWS AND MECHANISMS

Currently more than twenty member states of the Council of Europe have the
comprehensive anti-discrimination legislation in place, with explicit reference to
sexual orientation and gender identity among the grounds for prohibition (Georgia
is among those countries). The countries with the anti-discrimination law regulating
the specific sphere (e.g. employment or service) and having among prohibiting
grounds sexual orientation are even larger in number. In other countries sexual
orientation/gender identity is covered by the reference “and others” in the list. Ten
countries have neither sectoral nor comprehensive anti-discrimination law, which
could regulate discrimination on the ground of sexual orientation/gender identity.

Countries of the Council of Europe have different practice also with regard of national
mechanisms for ensuring equality. These mechanisms have the authority to cover
the issues of discrimination on the ground of SOGI. The spectrum is rather wide:
from the special institutions safeguarding the equality and quasi-judicial structures
to the Ombudsman’s institute. Accordingly, the authority and sanction of those

10 http://www.ombudsman.ge/uploads/other/2/2553.pdf
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institutions also are different.’* Sweden is the most optimal example with regard
of full coverage of authorities and sanctions related to the SOGI issues. In 2009,
the new law was adopted there. In the law, there is a provision that discrimination
is prohibited, inter alia, on the ground of gender identity and expression. This
latter term also covers a person who identifies themselves as neither a man nor
a woman. It also covers a person who identifies itself different from its biological
gender through its dressing or other ways. The term “gender expression” can also
be applied to cross-dressers in order to protect them from discrimination.!?

In Sweden, the institute of Equality Ombudsman was established based on
the Anti-Discrimination law. Equality Ombudsman replaced four institutions
of thematic ombudsmen that functioned before. There is anti-discrimination
Council under the Office of the Equality Ombudsman. The latter has authority
to impose a fine on the employer and educational institution’s administration
that fail to implement obligation established under the legislation. Equality
Ombudsman may impose a fine if an employer, educational institution or
business entity refuse to provide information on the complaint in question or to
allow the ombudsman conduct inspection in his office. In Sweden, in addition to
a fine, a victim of discrimination may request compensation from the person/
institution who committed act of discrimination. The amount of compensation
should be such that not only compensates the damage, but also restrains the
perpetrator from committing acts of discrimination in future.

11 Developing anti-discrimination law in Europe. EU, 2010. pp. 69-71. http://www.non-discrimination.
net/content/media/Comparitive%20EN.pdf

12 Ministry of Integration and Gender Equality New anti-discrimination Legislation and a new agency,
the Equality Ombudsman.
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IDENTIFICATION, INVESTIGATION AND REGISTRATION
OF HATE CRIMES

HATE CRIMES IN GEORGIA

On March 27, 2012 paragraph 3! was added to Article 53 of the Criminal Code
of Georgia, which states: “commission of a crime ..with the motive of sexual
orientation, gender identity... intolerance... shall be considered as aggravating
circumstance for every relevant offense considered under this Code”.

According to Article 142 of the Criminal Code of Georgia “violation of equality of
humans due to sexual orientation or gender identity ... that substantially prejudiced
human rights ... shall be prohibited.”

There is no official statistics on hate crimes in Georgia. The available data on such
offenses does not reflect the real picture of violations against LGBT people. The low
level of reporting of hate crimes is primarily a result of the mistrust towards the police
and the fear of coming-out. According to the survey conducted by Women'’s Initiatives
Supporting Group (WISG), only 30% of interviewees applied to the police in the case
of physical violence. Therefore, in addition to the legislative changes, the member
states shall adopt the relevant measures to enable the victims and witnesses of the
homophobic and transphobic hate crimes to report them to the authorities. To this
end, the states shall take all possible measures to equip the law-enforcement agencies,
including judiciary, with knowledge and skills that are necessary for identifying such
offenses and incidents and supporting and assisting the victims and the witnesses?3.

WISG interviewed 150 representatives of the LGBT community and approximately
one third of interviewees (48 respondents) confirmed having been subjected to the
physical violence (e.g. beating, punching, falling down, kicking, usage of arms, sexual
harassment and sexual violence) at least once in their life. 89.33% of interviewees (134
respondents) have at least once been subjected to the psychological violence over the
last two years.* From those 48 respondents who had been survivors of physical violence,
73% never applied to the police. Among the reasons they refer to the ineffectiveness
of the police (21.62%), fear of the homophobic reaction from the police (29.73%), and
21.62% found the incident not serious enough to report to law enforcement agencies.

13 A. Natsvlishvili, E. Aghdgomelashvili. CM/Rec(2010)5 Monitoring of implementation of recommen-
dations in Georgia. WISG. 2012. Thilisi.

14 Situation of LGBT people in Georgia, WISG. 2012. Thilisi.
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Among those who applied to the police 46.15% expressed their dissatisfaction as they
met homophobic treatment by the police, 30% stated that the police were friendly, and
23.08% stated that the treatment against them was neutral.*®

In 2013, the NGO “Ildentoba” conducted a survey with gay, bisexual men and transgender
persons, which demonstrates that 48 respondents out of 109 provided positive answer
to the question “have you experienced physical violence over the last two years”.
Among them 36 people stated that they had never reported to the police.'®

In 2015, WISG completed research on the needs of LGBT persons in healthcare. The ques-
tionnaire also included the information about the experience of physical and psychological
violence. The research showed that the number of people who had been victims of violent
attacks three or more times increased, although overall number of respondents who ad-
mitted to having experienced physical/psychological violence decreased in comparison with
2012 (20% of respondents experienced physical violence, and 68% — psychological violence).
Only 30% of those who experienced physical violence applied to the police (20% to the Hu-
man Rights organizations), and in the case of psychological violence only 4.4% did so. In the
case of physical violence non-referral to the police is primarily a result of inefficient perfor-
mance of the police, mistrust, fear of coming-out and the lack of time. In case of psycho-
logical violence, 72.1% of the victims believe that psychological violence is not a “serious”
ground for applying to the police or to the human rights organizations.

On September 11, 2014, WISG addressed a letter (#W 03/09/14) to the Ministry of
Internal Affairs requesting information on number of cases qualified under para 3!
of Article 53 and Article 142 of the Criminal Code of Georgia between April 19, 2012
and September 16, 2014. From the letter #2293989 received on November 13,
2014 from the Analytical Department of the Ministry of Internal Affairs it becomes
clear that within the aforementioned period no criminal prosecution was initiated
under Article 142 of the Criminal Code of Georgia. The Analytical Department of
the Ministry of Internal Affairs also referred that they had no information regarding
application by the court of Article 53 para 3*of the Criminal Code of Georgia.

On September 11, 2014, WISG addressed a letter (#W02/09/14) to the Prosecutor Gen-
eral’s Office of Georgia and asked for information regarding preliminary investigation/

15 Ibid.
16 Social being of Gay, bisexual and transgender men; Identoba; 2013

17 Aghdgomelashvili E., Study on LGB Needs in the Healthcare Sector, technical report, WISG, 2014
WISG. Thilisi. 2015.
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criminal prosecution under Article 142 of the Criminal Code of Georgia. The Office of
the General Prosecutor in its letter (#W 02/09/14) of 24 September 2014 replied that
there had been no preliminary investigation/criminal prosecution under Article 142 of
the Criminal Code of Georgia. With regard of application of Article 53 para 3! of the
Criminal Code of Georgia in the letter #13/59480, the Prosecutor’s Office referred that
the Prosecutor’s Office does not keep statistics on the issue in question. The fact of ag-
gravating of the offence under Article 53 para 3'was not registered by the court either.
Therefore, the norms prohibiting the hate crimes are not applied in practice, while the
hate crimes keep occurring in reality. For instance, the physical attack against partici-
pants of rally marking the international day of homophobia and transphobia (IDAHOT)
on May 17, 2012 and 2013 that explicitly demonstrated homophobic nature. In 2014,
transgender woman S.B. was killed in her own apartment and set on fire presumably
with transphobic motive. On the same day alleged offender attacked another transgen-
der woman B.Sh. Neither of the two mentioned offenses have been qualified as hate
crimes stemming from victim’s gender identity.

In addition to the lack of political will, lack of applicability of the para 3*of Arti-
cle 53 is also explained by the fact that neither the Academy of the Ministry of
Internal Affairs, nor the General Prosecutor’s Office conduct any in-depth train-
ing of their personnel on issues related to dealing with hate crimes. The Acade-
my of the Ministry of Interior with its letter #MIA 81500372753 of 19 February
2015 informed WISG that the learning course “Qualification of Action as an
Offense” covered the issues related to the hate crimes. It is stated in the same
letter: “the issues in question have been taught since 2012 within the following
vocational-educational curricula: patrolling-inspector training; district inspec-
tor training; detective-investigator training; training for Central Criminal Police
Department of the Ministry of Internal Affairs of Georgia; and at the territorial
agencies within the programs/courses for career development.”

The curriculum of “Qualification of the Action as offense” is attached to the letter
#MIA 81500372753 sent by the Ministry of Internal Affairs on 19 February, 2015.
This program, however does not mention Article 53 para 3! of the Criminal Code of
Georgia. There is also the reference to the legal literature in which one hardly finds
either the methodology or technique for establishing the motive of hatred, and
even the legal content of the hate crime is interpreted in a very narrow manner.
In conclusion, it can be said that under the teaching curricula “Qualification of the
Action as Offense” they teach general and private parts of the Criminal Law. Within
this context, Article 142 of the Criminal Code is taught at the Academy of MIA. Gen-
eral and private parts of the Criminal Law are obligatory parts of every curriculum of
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legal faculties. Of course, it is important to have this knowledge for effective fighting
against hatred-based, as well as other types of crime; however, it is not enough to
confirm or exclude existence of hate-motive in each specific situation. To this end,
more knowledge is necessary rather than elements of specific offenses.

Situation within the system of Prosecutor’s Office is different from the situation at
the MIA Academy. In the letter N13/11024 of 24 February 2015 of the Legal De-
partment of the General Prosecutor’s Office addressed to WISG it becomes evident
that “Educational programs implemented in 2014 covered issues related to the
hate crimes that are included in the human rights module. Totally 80 officers of the
Prosecutor’s Office have passed the training in this module. Participants of training
currently work at different territorial units of the Prosecutor’s Office”.

The Human Rights teaching module is attached to the letter N13/11024 of 24 Feb-
ruary 2015 of the Legal Department of the General Prosecutor’s Office. The mod-
ule’s content includes meaning of hate crime and application of Article 53 para 3 of
the Criminal Code of Georgia. Given the fact that the abovementioned norm has no
practical application, it is not clear what specific examples are provided for explain-
ing the methodology for application of Article 53 para 3! of the Criminal Code of
Georgia, or whether the textbooks used within this module are based on the expe-
rience of other countries in the investigative techniques for hatred-based offences.

Although the decision on applying Article 53 para 3! of the Criminal Code shall be
made by the court where the case is tried, the court can only do so when the ev-
idence proving existence of hate motive is submitted. It is the duty of the police
and prosecutor to find such evidence and submit it to the court. Testing each spe-
cific crime for existence of hatred-based motivation requires relevant knowledge,
expertise and investigative techniques, which are not in place today. Due to this
situation, it remains impossible to detect and register hate crimes.

THE BEST PRACTICE OF OTHER COUNTRIES REGARDING HATE CRIMES

Hate crimes are a complex issue. Methods of investigation for such cases should be taught
separately from the human rights standards and from the material part of the Criminal Law.
International practice shows that establishing a separate structure is necessary to ensure
efficient investigation of the hate crimes. The knowledge necessary for identifying hate
crimes should be generated within that structure/unit. At the same time, such structural
unit shall cooperate with the vulnerable groups and their community organizations with
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the aim to investigate hate crimes. Below we will consider the experience of the Western
countries in combating hate crimes in more detail.

In May 2007, in Sweden, the Stockholm Police set up a Hate Crimes Unit. There are
six police officers in that unit: the head, senior investigator and four investigators.
The unit is responsible for supporting the police, development and awareness
raising with regard to hate crimes. The Hate Crimes Unit investigates hate crimes
within the administrative borders of the city of Stockholm.®

Hate Crime Unit of the Stockholm Police has established very close cooperation with
the NGOs. Hatred-based Crime Unit refers the victims of the hatred-based offenses
to the RFSL (Federation for the Protection of Rights of Lesbians, Gays, Bisexuals and
Transgender and Intersex Persons). In addition, every Thursday, the officers of the
RFSL are present at the police station and provide consultations to the victims of
the hate crimes before and after interrogation. After such consultations, the victim
receives the incentive to make a statement about the hate crime. Therefore, the
number of offenses based on the latent hatred is reducing.?®

There is a position of a contact officer for the LGBT community at the Scotland police.
The officer is responsible for ensuring the proper relations of the law enforcement with
the organizations protecting LGBT rights. Moreover, LGBT contact officer is responsible
to draft the guidebook on investigation of the hate crimes.?® Due to the lack of trust
towards the Police from the side of the LGBT community, so-called remote agencies
have been established. Survivor can avoid the direct contact with the police and apply
to the remote agency to deliver the information to the NGO representative about the
crime. After that, the remote agencies will forward the information to the police.?*

In the United States, hate crime is recognized as violation of civil rights; therefore,
this type of crime comes within the jurisdiction of the Federal Bureau of
Investigations (FBI) . There are working groups in the local offices, which elaborate
strategies for fighting against hate crime. While investigating hate crimes FBI is
actively cooperating with different NGOs in the field.??

18 Richard Polacek Joél Le Déroff Joining forces to combat homophobic and transphobic hate crime
Cooperation between police forces and LGBT organisations in Europe August 2010, page 39.

19 Ibid.
20 Ibid. page 60.
21 See Textbook referred in n.30, p.61

22 http://www.fbi.gov/about-us/investigate/civilrights/hate_crimes/overview
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Investigators working at a state level, as well as at the federal level are equipped
with the special guidelines, which are used by them, to establish whether the hate
crimes have occurred and, therefore, whether the offense should be referred to
the FBI. The hate crimes are registered in the electronic system used for crime
registration. According to the FBI Guidebook on hate-crime, the motives of hatred
are identified using the following criteria:

1)

2)

3)

4)

5)

6)

7)

8)
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Perpetrator and victim belong to different groups when it comes to race, re-
ligion, sexual orientation, ethnicity, gender and gender identity. For example,
the victim is African-American, and perpetrator — a white person;

Perpetrator used hate speech, made a hateful written statement or used hate-
ful body language against victim. For example, the perpetrator used racist ad-
jectives.

Drawing, sign, symbol or graffiti illustrating hatred was left at the crime scene.
For example, the perpetrator painted Swastika on Synagogue, Mosque or LGBT
community Center.

Some specific item left at the crime scene referring to the hate motive, e.g. the
perpetrator had a white cap and burned a cross (indicates membership of Ku
Klux Klan).

The perpetrator belongs to a specific organization, from which the vast major-
ity of the residents of settlement isolated themselves, and where the victim
lived and the crime happened;

The victim was in a place where the hate crime had happened before due
to the race, religion, disability, sexual orientation, ethnicity, gender or gender
identity of the victim and where the level of hostility against the victim’s group
is extremely high.

At the same time, at the same place several crimes were committed against
persons belonging to the same religious, disability, sexual orientation, ethnic
origin, gender and gender identity.

Majority of residents of settlement where the incident happened found the
offense as hatred-motivated



9)

10)

11)

12)

13)

14)

The victim’s performance had the aim to empower persons his/her own race,
religious, disability, sexual orientation, ethnic identity, gender and gender
identity. For example, the victim was a member of National Association sup-
porting persons of color, or participated in the LGBT Pride.

The incident occured during the celebration related to the relevant minority
group. For example, Martin Luther King’s day, Transgender persons remem-
brance day;

Perpetrator participated in commission of the similar offense before or is a
member of racist, xenophobic or homophobic group;

Reference to the engagement in the radical group. For example, after commission
of crime, the radical group took responsibility for a crime, or this group is active at
the place where the crime was committed.

There is historical confrontation between the group of perpetrator and the
group of victim

The victim themselves is not a member of targeted group but has publicly support-
ed the vulnerable group.

With regard of aforementioned criteria in the FBI guidelines, we see the warning
regarding prevention from making mistake by the investigator in establishing the
motive. The investigator shall pay attention to the following circumstances:

1)

2)

3)

Misleading fact is evident — for example, the perpetrator used racist epithet
against the victim, but there was no hatred-based offense as both, the perpe-
trator and the victim belong to the same race.

Perpetrator dramatized the hate crime — a student of the Catholic School dam-
aged the school building and left in the school anti-catholic signs in order to miss
the the lessons.

Perpetrator attached the victim to the target group by mistake — even if the
perpetrator makes a mistake when identifying the victims, race, religion, dis-
ability, sexual orientation, ethnic origin, gender or gender identity, still the hate
crime is evident, as the crime would have never happened if the perpetrator
had no hostile feelings against the specific group. For example, middle-age het-
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erosexual person was walking past a Gay Bar. Six young people attacked the
heterosexual man assuming that he was gay. In such case, the perpetrators shall
be liable for committing a hate crime.

4) Change of the motive after detecting the new evidence — it may happen that
originally the offense was not motivated by the hate, but this motive can be
confirmed at a later stage of investigation. It is also possible to have the evi-
dence that the crime happened on the ground of racial hatred, but later reli-
gious hatred was also confirmed. The data shall be updated according to the
newly identified evidence. FBI does not reflect the motive established by the
court in the database.?®

Precondition for establishing special unit for combating hate crimes also exists in Georgia.
According to Article 2 para ‘b’ of the Order #87 of 4 September 2013 of the Minister of
Justice on Approval of the Regulations of the Department of Human Rights Protection of
the General Prosecutor’s Office of Georgia, the Department is in charge of establishing
cooperation between the General Prosecutor’s Office and its structure on the one hand,
and the state agencies, non-governmental and international organizations engaged in
human rights protection, on the other. The Department is responsible to examine and
respond to the recommendations, applications, complaints and other materials received
from non-governmental and international organizations.?* On the basis of examination of
applications/complaints and materials submitted to the Prosecutor’s office, the Department
for Human Rights Protection elaborates proposal on fighting against offenses and other
unlawful acts identified in the field of human rights and submits it to the leadership of the
Main Prosecutor’s Office.?* The Department has no lead in the proceedings for the hatred-
based offenses and, in certain cases, does not investigate such offenses.

Obviously, the Human Rights Protection and Monitoring Department of the Ministry
of Internal Affairs has even less contact with the hate crimes. The competence of
the latter is limited with accommodating persons in the temporary isolation ward?®
and maintaining cooperation with the human rights agencies.?’

23 http://www.fbi.gov/about-us/cjis/ucr/hate-crime-data-collection-guidelines-and-training-manual.
pdf

24 Article 2(c) of the Order #87 of 4 September 2013 of the Minister of Justice

25 Article 2(e) of the Order #87 of 4 September 2013 of the Minister of Justice

26 Article 3(a) of the Order #141 of 1 March 2013 of the Ministry of Internal Affairs of Georgia on
Approval of the Regulations of the Department on Human Rights and Monitoring

27 Article 3(c) of the Order #141 of 1 March 2013 of the Ministry of Internal Affairs of Georgia
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CONCLUSIONS AND RECOMMENDATIONS

Recommendation to the Minister of Labour, Health and Social Protection

To abolish permanent prohibition of MSM persons to donate blood after
completion of the “Window Period”, if the infectious disease has not been
confirmed;

Recommendation to the Parliament

a. To equip the Public Defender with the authority for imposing sanctions upon
discriminating person when the latter fails to honor Public Defender’s rec-
ommendations;

b. To impose upon natural and legal persons the obligation of submitting the
information related to the discrimination to Public Defender’s office upon
request;

c. To abolish norm establishing that filing complaint to the court should result
in suspending the examination of the same case by the Public Defender’s

Office;

d. To clearly determine criteria for compensating moral damage in the legisla-
tion.

Recommendation to the MIA and the Prosecutor’s Office
a. To establish the separate unit for investigating and procedural lead of the
hate crimes, which will be engaged in combating hate crime in cooperation

with the civil society;

b. To elaborate the guidelines on hate crimes, based on FBI model, which will
assist the investigators in determining the hate-motive in each specific crime.
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The “Women’s Initiatives Supporting Group - WISG” is a feminist organization whose
main target group includes lesbian and bisexual women, transgender persons,
wom-en representing ethnic and religious minorities, living in rural areas, with
disabilities and representing other vulnerable and marginalized groups. Organization
started to address the issue of homophobia in 2002. Since 2010, advocacy became one
of the main directions of WISG’s work. Further information regarding studies, shadow
reports, policy documents prepared by the organization, as well as other activities, can
be found on organization’s official website: www.women.ge.
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